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Arising out of Order-In-Original No. AC/S.R./39/ST/KADI/2022-23 dated 18.10.2022
() | passed by the Assistant Commissioner, CGST & CE, Division-Kadi, Gandhinagar

STffereRar 1 AT S o / Office of the Assistant Commissioner, CGST & CE,
(&) | Name and Address of the ,
‘Appellant Division-Kadi, Gandhinagar Commissionerate
TRETE &7 97 i< AT/ M/s Patel Associates & Labour Contractor, Ratanlal
(=) | Name and Address of the H patel, Umiyanagar, Nandasan Village, Kadi,
Respondent Mehsana, Gujarat-382715.

1§ =1fF 5o arfier-enser § SradIY WT FCAT § A7 98 T4 A FH Wi Fevieafy fiw aan I aww
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Any person aggrieved by this Order-in-Appeal may file an appeal or revision
application, as the one may be against such order, to the appropriate authority in the
following way.

TG TXH T AT G- .
Revision application to Government of India:

(1) F=07 IeTRT qF A, 1994 it g7 oraq T FATT T AT F 18 F G G A
Y-S 3 ST TG I S GO andee erefie e, wa aR, s e, e o,
teft R, Sftaet €17 waw, Hew A, 9% R 110001 & it T+ AT :-

A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4t Floor, Jeevan Deep
Building, Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944
in respect of the following case, governed by first proviso to sub-section (1) of Section-

35 ibid : -
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In case of any loss of goods where the loss occur in transit from a factory to a
warehouse or to another factory or from one warchouse to another during the course .
of processing of the goods in a warehouse or in storage whether in a factory or in a
warehouse.

(@ e ¥ arex R <y A e F Ratfaa wrer o€ av wrer F Rt § U ge 7 A 1%
ST {9 3 R & Areer § S 9red ¥ ange BT Ty A e # et gl

In case of rebate of duty of excise on goods exported to any country or territory
outside India of on excisable material used in the manufacture of the goods which are
exported to any country or territory outside India.

@M AR Qe AT Ry [T S 3 Tk (e ar ger ) Frata e A g

In case of goods exported outside India export to Nepal or Bhutan, without
payment of duty.

() sifew SeuTe Y ICUTEA Qo S WAET g St Sg¢T $Re A Y g o T swew o 79
oy e e F AT argh, e % grar qiRa o7 6w o ar are # A st (F2) 1998
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Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such
order is passed by the Commissioner (Appeals) on or after, the date appointed under
Sec.109 of the Finance (No.2) Act, 1998.

(2) ¥ Swre gok (erdiw) famreed, 2001 3 few 9 ¥ siwia AR g gear su-8 d &
gt #, IR s F 9 sy IR Ratw & & aw ¥ fragm-arey ©@ arfle sweer $ ey
gRET ¥ T ST sreee PR ST =TRul Sk 9y grar § @ ged Y F fadia g 35-3 7
et 6 3 EraTT 5 Tgd 5 61 EI-6 AT A qid A g =iy

The above application shall be made in duplicate in Form No. EA-8 as specified
under Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date
on which the order sought to be appealed against is communicated and shall be
accompanied by two copies each of the OIO and Order-In-Appeal. It should also be
accompanied by a copy of TR-6 Challan evidencing payment of prescribed fee as
prescribed under Section 35-EE of CEA, 1944, under Major Head of Account.

(3) R sdew & U1y gl §erd T U W T4 AT SHY W gaT 99 200/ - 6 T Hl
ST 3R STEt Gerreeha Toh oTE & SATET g1 ar 1000 /- it 6 ([ &b S

The revision application shall be accompanied by a fee of Rs.200/- where the
amount involved is Rupees One Lac or less and Rs.1,000/- where the amount involved
is more than Rupees One Lac.

AT O, FFET ITET Lo T AaT X e =—AATEHor & gl ardien:-
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) et Seqre Qo fa™aw, 1944 & gy 35-d1/35-% & sfavia:-
Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-

(2) Swhfed TRele § 9a1q SER F srarar & odi|, shar F 9 § G 496, S
TS Y Qd Yars] Afiend =rariaem (Ree) & aidad ety fifs, Wﬁzndw
TEATAT Ha, SrE<al, MRERATR, AgHSETE-3800041

To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 2ndfloor, Bahumali Bhawan, Asarwa, Gurﬁar @Z,‘Jagar, Ahmedabad:
380004. In case of appeals other than as mentioned ab v}‘e AT "{ "'r,

SD

The appeal to the Appellate Tribunal shall be ﬁlgd: n q,lﬁé@iIu ﬁ@ate in form EA-
3 as prescribed under Rule 6 of Central Excise(Ap %ﬂ Rﬁlgg @O% and shall be

accompanied against (one which at least should @eﬂ by a fee of
) *
')



(
Rs.1,000/-, Rs.5,000/- and Rs.10,000/- where amount of duty / penalty / demand /
refund is upto 5 Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of
crossed bank draft in favour of Asstt. Registar of a branch of any nominate public
sector bank of the placé where the bench of any nominate public sector bank of the
place where the bench of the Tribunal is situated. '

(3) o 5 ender S e onAell T GHTIL AT § AV WA T ML F {org hrer w1 e ST
& ¥ frar ST TRy Tw aew ¥ g ge o B Ry @ s ¥ g=w F R gurRefa ardisy
TR T T AV AT Hea 1 TR hY Qb e [T 1T gl

In case of the order covers a number of order-in-Original, fee for each O.1.O.
should be paid in the aforesaid manner notwithstanding the fact that the one appeal
to the Appellant Tribunal or the one application to the Central Govt. As the case may
be, is filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.

(4  EARTEE gew AfREY 1970 FuT G 6 srggEy -1 F siava Meilia e aga 3w
STaEeT AT Fereney FuTRaARy Fofaw sfeemrdy 3 suer F & w3 ¥ g TR & 6.50 T T =AATH
9 ferehe oY T 1R | C

One copy of application or O.1.O. as the case may be, and the order of the
adjournment authority shall a court fee stamp of Rs.6.50 paise as prescribed under
scheduled-I item of the court fee Act, 1975 as amended.

(B) = A defda wrawt iy Meor e A et f A i) e s o Strar g S Her
91, T SeTEA Yotk UE Ao el weran R (Fratfad) faw, 1982 # [ige 8
Attention in invited to the rules covering these and other related matter contended in
the Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

(6)  HYT [, T SeuTEd ok U Jarehe el mraniReer (Rede) ©F i ordie F HrAe
# FderT (Demand) T &€ (Penalty) &7 10% & STAT BT AFaTd 1 GIeilh, SATehas g& STar
10 IS ¥9C gl (Section 35 F of the Central Excise Act, 1.944, Section 83 & Section 86
of the Finance Act, 1994)

eI SeqTe Yoeh ST JaTeR o sfaia, ST T ey 1 71T (Duty Demanded)|
(1) @< (Section) 11D F gga FeiRa
(2) ToraT o Swde wise @ i,
(3) ¥rae Hie Mt & Faw 6 F Tga &
75 OF o * S srdier F et g ST o e WO srfier Qe 7 3 forg O oref oA oA
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For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty
confirmed by the Appellate Commissioner would have to be pre-deposited, provided
that the pre-deposit amount shall not exceed Rs.10 Crores. It may be noted that the
pre-deposit is a mandatory condition for filing appeal before CESTAT. (Section 35 C
(2A) and 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance
Act, 1994).

Under Central Excise and Service Tax, “Duty demanded” shall include:
(i) amount determined under Section 11 D; ‘
(i) amount of erroneous Cenvat Credit taken;
(iiij  amount payable under Rule 6 of the Cenvat Credit Rules.

(6)(1) T ser 3 i erdier STTARKT 6 Srwer gt e AUAT I AT qve fadTiad gt A1 /I g Y
95 ¥ 10% I TR K T8t et que e &Y e 398 ¥ 10% {arT ux iy a7 w9l )

In view of above, an appeal against this order shall lie before the Tribunal on
payment of 10% of the duty demanded where duty or duty and penalty are in dispute,
or penalty, where penalty alone is in dispute.”




F. No. GAPPL/COM/STD/53/2023

SRR 3™ / ORDER-IN-APPEAL

The present appeal has been filed by the Assistant Commissioner , Central GST,
Kadi Division, Gandhinagar Commissionerate [hereinafter referred to “the appellant’] in
terms of Review Order No. 15/2022-23 dated 09.01.2023 issued under Section 84 of the
Finance Act, 1994 by the Commissioner of CGST, Gandhinagar against Order-in-Original
No. AC/S.R./39/ST/KADI/2022-23 dated 18.10.2022 [hereinafter referred to as “the
impugned order"] passed by the Assistant Commissioner, Central GST, Kadi Division,
Gandhinagar Commissionerate {hereinafter referred to as “the adjudicating authority] in
respect of M/s Patel Associates & Labour Contractor, Ratanlal H Patel, Umiyanagar,
Nandasan Village, Kadi, Mehsana, Gujarat-382715 (hereinafter referred to as the
“respondent”).

2. Facts of the case, in brief, are that the respondent was holding Service Tax
Registration No. APYPP8774PST001 under "Manpower Recruitment /Supply Agency
Service". Based on the data received from the Income Tax department, discrepancy was
noticed in the total income declared in the ITR as compared to the ST-3 returns of the
respondent for the period F.Y. 2015-16. Emails dated 05.05.2020 & 18.05.2020 were
issued to the respondent requesting them to provide the details of services provided
during the period F.Y. 2015-16. However, they did not respond. The activities carried out
by the respondent appeared to be covered under the definition of ‘service’. Accordingly,
the differential Service Tax payable by the respondent was determined on the basis of
difference between the value of "Sales/Gross Receipts (derived from Value reflected in
ITR)" amounting to Rs. 76,81,644/- reflected in the Income Tax Return and the taxable
value declared in their ST-3 returns amounting to Rs. 0/- was considered and non-
payment of Service Tax amounting to Rs.11,16,554/- was worked out for the F.Y. 2015-
16.

21 A Show Cause Notice was therefore issued vide F.  No.
GEXCOM/ADJN/ST/413/2020—CGST—DIV—KADI—COI\/IMRTE dated 20.10.2020 to the
Respondent, proposing Service Tax demand amounting to Rs.11,16,554/- under Section 73
1) alongwit'h' interest and imposition of penalty under the provision of Section 78 of the
Finance Act, 1994.

3. The said SCN was adjudicated vide the impugned order, wherein the Service Tax
demand amounting to Rs.11,16,554/- was set aside by extending the benefit of Reverse
Charge Mechanism (RCM) in terms of Sr. No. 8 of the table of Notification N0.30/2012-ST
dated 22.06.2012, as amended. As the demand was set aside, interest and penalty also was
set-aside.

4.  Being aggrieved with the impugned order, the department has preferred the
present appeal on the grounds as mentioned in the subsequent paragraphs, with a
request to set aside the impugned order on the grounds mentioned herein below:-

» The adJudlcatmg authority has grossly erred in dg pp’?‘ng The e\ntne demand of
: Service Tax of Rs.11,16,554/- by extending thg'= e‘e%of\asgg{evelse Charge

5 &
Fz .06.2012, as
JV
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Mechanism (RCM) provided vide Notification NquQz’ 01{Z~SvT dg
amended vide Notification No.07/2015-ST dated% ' 8 of Part-II of
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Table), considering the services provided by them as "Manpower supply services"
to body corporate along with interest and penalties proposed under said SCN.

The adjudicati\hg authority has simply gone by the contention of the Noticee
without making any verification that they had provided the services by way of
supply” of manpower for any purpose to their clients viz. M/s. JRS Pharma &
Gujarat Microwax Pvt. Ltd. (Unit-2), Nandasan and M/s Sagar Enterprise, Kalol and
held that said recipients are liable to pay 100% Service Tax thereon under RCIM.
There is no mention that the Noticee, to support their case, had submitted
documentary evidences and the same were verified in the course of adjudication.

Contract/Agreement dated 31.03.2015 was entered between (i) M/s. JRS Pharma
& Gujarat Microwax Pvt. Ltd. (Unit-2), Nandasan (Formerly known as M/s Gujarat
Microwax Pvt. Ltd.) & (i) M/s Sagar Enterprise, Kalol and the Noticee (hereinafter
referred to a "Service Recipients” for the sake of brevity) for carrying out
miscellaneous labour works relating to loading & unloading in their 'féctory to the

assessee for the period from 01.04.2015 to 31.03.2016 The conditions of said
Contract are as below;:

Assessee will perform the miscellaneous labour works relating to loadling &
unloading time to time in their factory as per the direction of the assessee.
The Service Recipients will pay charges against above works done by them
as per the bill raised by the assessee, The assessee will furnish details of
contract works done by them. After verification service recipient wifl make
payment after legal deductions. After calculating Service Tax on bill amount
same will be paid along with bill amount to the assessee. v :
The Service Recipients will provide necessary facilities e, Electricity,
Machinery, Raw Materials etc. time to time required for above works. The
assessee will complete work within fived time. '

The skilled labours required for above works are o be deployed by the
labour contractor. And all the responsibilities regarding said laboures-ancd

labour related 60/77p//2alvce of statutory legal provisions as applicable will be
of the labour contractor like:

a. - The entire liability to pa y prescribed minimum wages to the laboures
deployed as per the Minimum Wages Act or any other Act is of the
labour contractor:

b, The labour contractor is responsible to deposit PF Labour Welfare
Fund, Professional Tax deducted from the wages/salary paid to the
laboures deployed by them.

. The responsibility to pay compensation of monitory loss as per The
Employee Compensation Act is of the labour contractor:

d. The labour contractor will be responsible to prepare and take
signature of service recipients on all records required as per legal

provisions prevailing or amended in future and viz. gk T

sheet, salary sheet, right leave sheet, identification s /;é'\ﬁt’_ '

4.
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F. No. GAPPL/COM/STD/53/2023

e. Anydisciplinary action or change in employment of any one labour or
all laboures deployed by the assessee, any such action shall be
Initiated according to the rules laid down in the factory of the client.

In case of violation of above conditions, any penalty or expenditure incurred
by any govt. department or any case booked by labourers of the assessee,
the responsibility of any loss is of the assessee.

V. The assessee has to deliver faultless production according to condition (i)
above and if any damage/ harm is caused by the workers/laboures of the
assessee, the assessee will be responsible for the same.

> The above contract clearly reveals that the said contract has been awarded not for
supply of manpower but for execution of miscellaneous labour works relating to
loading & unloading time to time in their factory as per the direction of the
assessee. Further, the workers deployed to work in their factory were under
_superintendence or control of the labour contractor (respondent). The control of
the workers in every respect was solely with the respondent and service recipients
had no effective control or supervision over the workers deployed under the said
Contract. Thus, the labour services provided by the respondent would not fall
under "Manpower Supply Service".

> From the evidences available on records, it is clear that the respondent has not
provided the "Man Power Supply Service", as defined under Rule 2(1)(g) of the
Service Tax Rules, 1994.With effect from July 1st, 2012, Section 65 (68) and
Section 65(105) (k) were rescinded and new definition of ‘Supply of Manpower’
was inserted under Rule 2(1)(g) of the Service Tax Rules, 1994, which is
reproduced herein below:

"Supply of Manpower means supply of manpower, temporarily or otherwise, to
another person to work under his superintendence or control."

> As per above definition, the existence of following important elements is needed
to get covered under the category of manpower supply services:-

i) Services should be manpower supply under control of principal employer,

i) Security services, cleaning services, piece basis services or job basis
contract can be manpower supply services, only if there is superintendence
or control of principal employer.

» The agreement is for carrying out loading/unloading/Miscellaneous labour service
at the factory of said service recipients. Further, one of the terms laid down at
Para 4(b) of the Agreement is that the assessee is responsible for depositing the
amounts of Labour welfare fund, Professional Tax, P /@yfdgm‘Fund etc. deducted
from the salary of the laboures deployed by the e"aspacts cleanly make it

evident that there is neither supply of manpow ({:‘éé“n,o he ev:dence that

manpower supply has been made and the su é@.ﬁ engférise of r'tontlol of the
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Principal (service recipients) on the manpower. Hence, it becomes apparently clear
that the assessee has not provided manpower supply service but ‘did
miscellaneous works relating to loading & unloading time to time in their factory
through manpower engaged under their control and supervision to undertake the
said works, in terms of Measurements and Rates to said service recipients. Thus,
the services provided by the assessee (Respondent) are not covered under the
definition of "Supply of Manpower Services" and, hence, consequently, they were
not eligible for any RCM benefit under said notification. ‘

> With effect from 01.07.2012, the negative list regime came into existence urider
which all services are taxable and only those services that are mentioned in the
negative list, are exempted. The nature of activities carried out by the Respondent
1as a Service Provider is covered under the definition of "Service" and found to be
not covered under the Negative List as given in the Section 66D of the Finance
Act, 1994. Further, said services were neither exempted vide any exemption
notification nor covered under notification issued for allowing benefit of Reverse
Charge Mechanism. Hence, same are taxable in the hands of the Respondent.
Thus, the adjudicating authority has grossly erred in interpreting that the services '
provided by the assessee falls under the category of "Manpower supply" and,
thereby, dropping entire demand of Ser\"/ice'Tax of Rs.11,16,554/- by way of
extending the RCM benefit in terms of Notification No0.30/2012-ST, dated
20.06.2012, as amended.

> In view of the above facts and reasons stated -above, the said Order-In-Original
No. AC/S.R./39/ST/KADI/2022-23 dated .18.10.2022 passed by the Assistant
Commissioner, CGST & - Central Exdise, Kadi Division,  Gandhinagar
Commissionerate is not proper and legal and deserves to be set-aside by allowing
the appeal of the Revenue on the grounds mentioned hereinabove.

5. Personal Hearing in the matter was conduc‘;ced on:20.10.2023. Shri Sachin Dharwal,
Chartered Accountant, appeared on behalf of the ?‘espo_ndent. He reiterated the contents .
of the written submission submitted during thef hearing and requested to reject the
departmental appeal. Further he requested to give e:additional.documents by 26.10.2023. "
6. Subsequently, the respondent filed Cross |Objec’tion dated 17.10.2023 to the
appeal at the time of personal hearing, inter alia, contending that:

o The contract pertains to Labour Supply Services and not Manpower Supply
Services, both parties to the contract. have consistently considered it as a contract
for Manpower Supply Services. Moreover, the service recipient of these services has
diligently paid the requisite tax under Reverse Charge Mechanism.

°  Service tax is an indirect tax levied on the supply of services, and the key concern
should be whether service tax has been duly paid on the services rendered. In this .
context, it becomes immaterial whether the services supplied are categorized as

Manpower Services or Labour Services for‘loadig@;@g&frjgading. _
a3 el
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o Inthe presént case, service tax has indeed been duly paid on the services provided
by M/s Patel Associates & Labour Contractor to (i) M/S JRS Pharma & GUjarat
Microwax Private Limited and (ii) Sagar Enterprise & JRS Pharma, and Gujarat
Microwax Private Limited, collectively, by M/s JRS Pharma & Gujarat Microwax
Private Limited as a Body Corporate, under Reverse Charge Mechanism,
considering the said service as “I\/Ianp'ower Supply Services."

o  Therefore, the respondent firmly believes that the adjudicating authority made the
correct decision in impugned order. Relevant documents supporting this position
~ have been attached for your reference.

e The respondent maintains full confidence in the decision made by the Acljljdicating
Authority, which was in accordance with the law, and asserts that the claims made
by the appellant lack merit, particularly with regard to the fundamental question of
whether the service tax on the said service has been duly paid and requested to
set-aside the departmental appeal.

6.1  Subsequently, the respondent also submitted a declaration of payment of Service .
Tax issued by M/s JRS Pharma & Gujarat Microwax Pvt Ltd and sample invoices for

manpower supply / labour supply.

7. I have gone through the facts of the case, grounds mentioned in the appeal filed by
the department and the materials available on the record. The issue before me for
decision is as to whether the impugned order dropping the demand of Service Tax
amounting to Rs.11,16,554/- alongwith interest and penalty, in the facts and circumstances
of the case, is legal and proper or otherwise. The demand pertains to the period F. Y.
2015-2016.

8. Itis observed that the respondent — a proprietor firm was régistered with the Service
Tax department for providing taxable services. They were engaged in providing
"Manpower Recruitment /Supply Agency Service”. The main grounds raised in the appeal
memorandum is that the respondent is merely a labour contractor and was not providing
Manpower Supply Agency Service as the Contract was to carry out miscellaneous labour
work relating to loading & unloading in the factory of the service recipient. As the
manpower supplied was not under the control of principal employer, the said service
‘cannot be classified as Manpower Supply Service.

9. The essential characteristics of manpower supply service are that the supplier
provides manpower which is at the disposal and temporarily under effective control of the
service recipient during the period of contract. Service provider's accountability is only to
the extent and quality of manpower. Deployment of manpower normally rests with the
service recipient. The value of service has a direct correlation to manpower deployed, i.e.,
manpower deployed multiplied by the rate. In other words, manpower supplier will charge
for supply of manpower even if manpower remains idle.

T4 T Wy
o"a‘ ?Lsnr;a 5

9.1 The "Man Power Supply Service", is definegség‘p/’:' F RU*{Z‘_@\)‘(Q) of the Service Tax

- £, 50N €,
Rules, 1994, as; % Z
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Supply of Manpower means supply of manpower, temporarily or otherwise to
another person to work under his superintendence or controf "

9.2 In the present case, the respondent has entered into a contract which refers the
respondent as ‘Labour Contractor. The respondent has supplied labour to their clients to
carry out the loading & unloading of goods at the factories. As per the contract the
respondent will have to get the work completed within the stipulated time and shall be
responsible to provide wages as per Factory Minimum Wages, deduct Provident Fund

recipient. Hence, I find that the service rendered by the respondent is not covered under
‘Manpower Supply service’ but is purely labour subply, on which the liability to pay tax is
on the service provider and not on the recipient.

9.3. 1, therefore find that the RCM benefit granted by the adjudicating authority in
terms of Notification No0.07/2015-ST dated 01.03.2015 is not admissible to the
respondent and hence the appellant shall be required to service tax on the gross amount
charged. Further, as per clause (ii) of the contract “7he Service Recipients wij/ pay
charges against above works done by them as per the bill raised by the assessee. The
assessee will furnish details of contract works done by them, After verification service
recipient wifl make payment after legal deductions. Afrer calculating Service Tax on by
amount, same wifl be paid along with bill amount to the assessee.” This clause, clearly
indicate that the respondent was to collect service tax on the bills raised. Therefore, the

!

contention of the respondent that as the service recipient has alreacly discharged the tax

under aforesaid notification, the service tax liability cannot be shifted on the service
recipient, accordingly, the tax liability rest on the respondent. When the demand sustains
there is no escape from interest and penalty. '

10.  In view of the above discussion, I set-aside the impugned order and confirm the
service tax demand of Rs.11,16,554/- alongwith interest and penalties and allow the
appeal filed by the appellant.

11. Wmﬁzﬁﬁmmﬁﬁmwﬁwﬁﬁﬁmwél

The appeal filed by the appellant stands disposed off in above terms.

el
1S ey

(=T §9)
T<h (erfieT)

Date: 99.11.2023
Attested
&
(Y@ TRR)
arefveres (erdiew)
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FEIT SIT. TH. &, AGARTETR

By RPAD/SPEED POST

To,

The Assistant Commissioner, - Appellant
Central GST, Kadi Division,

Gandhinagar Commissionerate

M/s Patel Associates & Labour Contractor, - Respondent
Ratanlal H Patel, Umiyanagar,

Nandasan Village, Kadi,

Mehsana, Gujarat-382715

Copy to:

1. The Principal Chief Commissioner, Central GST, Ahmedabad Zone.
2. The Principal Commissioner, CGST, Gandhinagar Commissionerate.
3. The Assistant Commissioner (H.Q. System), CGST(Appeals), Ahmedabad (For

"4/ugoading the OIA)
7 Guard File.
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